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9XT SXTbYrWaXVT JTaP]bcP[cd]V STb >]bcXcdcb Uta VTfTaQ[XRWT] FTRWcbbRWdci #>C<F:G$ id

X\\PcTaXP[VtcTaaTRWcbb_TiXxbRWT] HWT\T] STb Ea^iTbbaTRWcb fXS\TcT bXRW ST]

e^ab^aV[XRWT] BPbb]PW\T]( 9Pid caPUT] bXRW JTacaTcTa Pdb KXbbT]bRWPUc d]S EaPgXb&

X]bQTb^]STaT PdRW 6]VTWsaXVT eTabRWXTST]Ta bRWfTXiTaXbRWTa <TaXRWcT& X\ Va^bbT]

JTaWP]S[d]VbbPP[ STb 7J<Ta X] Gc( <P[[T]( 9XT ATXcd]V STa HPVd]V tQTa]PW\ 9a( B>8=6:A

F>HG8=:F& frWaT]S SXT ^aVP]XbPc^aXbRWT JTaP]cf^acd]V 9a( 8=F>GHDE= <6GG:F idZP\(

:X][TXcT]S fXTb F>HG8=:F PdU SXT bRWXTa d]T]S[XRWT 7aTXcT STb HWT\Pb STa e^ab^aV[XRWT]

BPbb]PW\T] WX] d]S UtVcT P]& SPbb P] STa HPVd]V SPb =Pd_cPdVT]\TaZ PdU ST]

e^ab^aV[XRWT] JTaQ^cT] [XTVT] fTaST( 6]VTbXRWcb STb X] STa GRWfTXi UTW[T]ST]

]^a\PcXeT] GRWPST]QTVaXvb d]S STb Ĵ aWTaabRWT]b STa 9XvTaT]icWT^aXT bcT[[c bXRW SXT

6dbVP]Vb[PVT Uta I]cTa]TW\T] QTX\ JTacaXTQ e^] Ea^SdZcT]& fT[RWT XWaT

>\\PcTaXP[VtcTaaTRWcT eTa[TciT]& ^Uc P[b bRWfXTaXV SPa& fTX[ bTWa bRW]T[[ SXT :]cbcTWd]V

TX]Tb TaWTQ[XRWT] GRWPST]b Sa^Wc( I\ aPbRW 6QWX[UT id bRWPvT]& bcTWc X]bQTb^]STaT STa

:a[Pbb TX]Tb :]cbRWTXSb X\ Gd\\PaeTaUPWaT] ida JTaUtVd]V( 9daRW TX]T e^ab^aV[XRWT

7TdacTX[d]V STa FTRWcb[PVT ZP]] ^Uc STa FTRWcbUaXTST] fXTSTaWTaVTbcT[[c fTaST](

I. Besonderheiten des vorsorglichen Rechtsschutzes im Immaterialgüterrecht

E9 9a( B6F@ G8=K:>M:F& AA(B(& FTRWcbP]fP[c X] MtaXRW& aTUTaXTacT tQTa SXT 7Tb^]STaWTXcT]

STb e^ab^aV[XRWT] FTRWcbbRWdciTb X\ >\\PcTaXP[VtcTaaTRWc( :a \PRWcT SPaPdU

PdU\TaZbP\& SPbb X\ 7TaTXRW STb VTXbcXVT] :XVT]cd\b TX] eTaZtaicTa >]bcP]iT]idV ida

6]fT]Sd]V Z^\\c& SP ]da TX]T TX]iXVT ZP]c^]P[T >]bcP]i& aTb_TZcXeT SXT TgZ[dbXeT

* **



Mdbcr]SXVZTXc STb 7EPc<Ta e^aVTbTWT] Xbc( 6dUVad]S STa 7X]Sd]V STb 7<Ta P] SXT

cPcbrRW[XRWT] ;TbcbcT[[d]VT] STa J^aX]bcP]i QTbcTWT X] SXTbT] ;r[[T] b^VPa ]da TX]T

TX]iXVT HPcbPRWT]X]bcP]i( >] STa MED bTX ST\VTVT]tQTa TX]T d\UPbbT]ST @^V]XcX^] STa

ZP]c^]P[T] 7TadUd]VbX]bcP]i PdRW QTX 7TadUd]V VTVT] BPbb]PW\TdacTX[T e^aVTbTWT](

KTXcTa VX]V STa FTUTaT]c PdU EPacTXVdcPRWcT] TX] d]S eTafXTb X] SXTbT\ MdbP\\T]WP]V

PdU 7<: +.+ >>> .--& X] ST\ SXT 7TfTXb`dP[Xcrc e^] EPacTXVdcPRWcT] b^f^W[ P[b <dcPRWcT]

P[b PdRW P[b IaZd]ST] eTa]TX]c fdaST( 9Pb 7<Ta TaPRWcTc YTS^RW EPacTXQTWPd_cd]VT]&

ST]T] TX] EaXePcVdcPRWcT] idVad]ST [XTVc& \TXbc P[b QTb^]STab bdQbcP]iXXTac( :]cb_aTRWT]S

VT]tVc TX]T _PdbRWP[T 7TbcaTXcd]V ]XRWc d]S SXT <TVT]_PacTX Xbc VTWP[cT] id

bdQbcP]iXXTaT]& fT[RWT TX]iT[]T] HPcbPRWT] bXT Z^]ZaTc QTbcaTXcTc( 6dUVad]S SXTbTa

;TbcbcT[[d]VT] STb <TaXRWcb U^[VTacT G8=K:>M:F& QTX Ĵ a[XTVT] TX]Tb EaXePcVdcPRWcT]b fTaST

SXT <TVT]_PacTX XWaT 7TbcaTXcd]VT] \TXbc SdaRW TX] <TVT]VdcPRWcT] bctciT] \tbbT]&

SP\Xc bXT ST\ GdQbcP]cXXTad]VbVaPS VT]tVc( <T\rbb ST\ TafrW]cT] :]cbRWTXS STb 7<Ta

aXRWcT] bXRW SXT 7TbcaTXcd]V b^fXT SXT 6]U^aSTad]VT] P] SXT GdQbcP]iXXTad]V ]PRW XWaT\

MfTRZ( 9Ta FTUTaT]c bRW[rVc e^a& SPbb X\ BPbb]PW\TeTaUPWaT]& fT[RWTb TX] aPbRWTb

JTaUPWaT] bTX] b^[[cT& id ST] MfTRZT] STa GdQbcP]iXXTad]V PdRW SXT E[PdbXQX[Xcrcb_atUd]V

VTWsaT] b^[[cT& fTbWP[Q 7TbcaTXcd]VT] id QTVat]ST] bX]S& P]b^]bcT] _[PdbXQ[T

7TWPd_cd]VT] STa VTbdRWbcT[[T]ST] EPacTX P[b d]QTbcaXccT] id QTcaPRWcT] bTXT]( 9XTb

ftaST X]bQTb^]STaT Ta[PdQT]& PdU SXT :X]W^[d]V TX]Tb <TaXRWcbVdcPRWcT]b id eTaiXRWcT](

>\ ]rRWbcT] HTX[ bTX]Tb FTUTaPcb VX]V G8=K:>M:F PdU ST] ]XRWc fXTSTaVdcid\PRWT]ST]

CPRWcTX[ P[b J^aPdbbTcid]V Uta SXT 6]^aS]d]V TX]Ta e^ab^aV[XRWT] BPbb]PW\T TX]( 9Ta

FTUTaXTaT]ST eTafXTb QTitV[XRW STb KTXcTaidVb e^] :]cbRWTXST] QTcaTvT]S e^ab^aV[XRWTa

BPbb]PW\T] P]b 7<Ta PdU 6ac( 3- 7<<& f^]PRW VTVT] bT[Qbcr]SXV Tasv]TcT

MfXbRWT]T]cbRWTXST SXT 7TbRWfTaST id[rbbXV Xbc& fT]] bXT TX]T] ]XRWc

fXTSTaVdcid\PRWT]ST] CPRWcTX[ QTfXaZT] Zs]]T]( 9XT VT]P]]cT J^aPdb [Seite 488]

bTcid]V P]P[hbXTacT STa FTUTaT]c P]WP]S STa :]cfXRZ[d]VT] X] STa Qd]STbVTaXRWc[XRWT]

FTRWcb_aTRWd]V(

CPRW STa _dQ[XiXTacT] FTRWcb_aTRWd]V fdaST QXb P]WX] QTX MfXbRWT]T]cbRWTXST]& \Xc

ST]T] e^ab^aV[XRWT BPbb]PW\T] Ta[PbbT] Qif( eTafTXVTac fdaST]& TX] ]XRWc

fXTSTaVdcid\PRWT]STa CPRWcTX[ aTVT[\rbbXV QTYPWc( >\ lCTb_aTbb^m':]cbRWTXS #7<: +-1

>>> -,.& bXR" ,*++& /23 v($ WXT[c SPb 7<Ta Tabc\P[b UTbc& Tb bTX ]^cfT]SXV& SPbb STa :abdRWT]ST&

STbbT] eTa[P]VcT BPbb]PW\T PQVTfXTbT] fdaST& X] STa 7TbRWfTaSTQTVat]Sd]V PdUiTXVc&

X]fXTUTa] XW\ X\ Z^]ZaTcT] ;P[[ TX] ]XRWc fXTSTaVdcid\PRWT]STa CPRWcTX[ aTRWc[XRWTa

CPcda Sa^Wc( 9XTb fdaST X\ :]cbRWTXS lCTVPcXeT 7TfTacd]Vm #.6N.0*),*++& bXR" ,*+,& .2*

v($ QTbcrcXVc( 7TX TX]Ta BPbb]PW\T X] ;^a\ TX]Tb JTaZPdUbeTaQ^cb fdaST YTfTX[b TX] ]XRWc

fXTSTaVdcid\PRWT]STa CPRWcTX[ P]VT]^\\T]& fT]] SXT BPbb]PW\T VTfrWac fdaST

#lCTb_aTbb^ >>m& .6N-0),*+,& bXR" ,*+,& 0,1 v(5 lCTb_aTbb^ >>>m& 7<: +-3 >>> 20& bXR" ,*+-& -+*

v(5 l6]cXQPQh_X[[Tm& .6N+0*),*+-& bXR" ,*+.& ,3 v($( GRW[XTbb[XRW UtWacT G8=K:>M:F ST]

:]cbRWTXS l7TaVbcTXVT] X\ ;[PRW[P]Sm #.6N/2/),*+.& bXR" ,*+/& +1/ v($ P]& X] fT[RWT\ SPb

7<Ta ca^ci JTaWr]Vd]V TX]Tb JTacaXTQbeTaQ^cb SdaRW SPb D<Ta MtaXRW ZTX]T]

fXTSTaVdcid\PRWT]ST] CPRWcTX[ P]]PW\ \Xc STa 7TVat]Sd]V& Tb bTX l]XRWc PdbbXRWcb[^bm&

SPbb STa <TbdRWbVTV]Ta TX]T GRWPST]TabPciU^aSTad]V VTVT] ST] #X\ x]]XbRWT] HTX[

AP__[P]Sb [TQT]ST]$ <TbdRWbcT[[Ta QTfTXbT] d]S SdaRWbTciT] Zs]]T(

6dUVad]S STa X\\Ta aTbcaXZcXeTaT] EaPgXb STb 7<Ta b^fXT STa HPcbPRWT& SPbb :]cbRWTXST

tQTa e^ab^aV[XRWT BPbb]PW\T] X(G(e( 6ac( 32 7<< ^W]TWX] ]da fTVT] JTa[Tcid]V

eTaUPbbd]Vb\rbbXVTa FTRWcT VTatVc fTaST] Zs]]T]& bXTWc STa FTUTaT]c TX]T <TUPWa& SPbb

TabcX]bcP]i[XRWT :]cbRWTXST tQTa e^ab^aV[XRWT] FTRWcbbRWdci _aPZcXbRW ]XRWc \TWa

P]VTU^RWcT] fTaST] Zs]]T]( BP] Zs]]cT SPaX] P[[T]UP[[b b^VPa TX]T JTa[Tcid]V

id\X]STbc STa P[[VT\TX]T] EaX]iX_XT] e^] 6ac( +- :BF@ tQTa SPb FTRWc PdU TX]T

fXaZbP\T 7TbRWfTaST bTWT](

II. Vorsorglicher Rechtsschutz am BPatGer

9a( bR( ]Pc( HD7>6G 7F:B>& ifTXcTa WPd_cP\c[XRWTa FXRWcTa P\ 7EPc<Ta& QT[TdRWcTcT X] bTX]T\

FTUTaPc b_TiXT[[ SPb BPbb]PW\TeTaUPWaT] e^a ST\ 7EPc<Ta( 6dbVP]Vb[PVT QX[ST] SPQTX



X]bQTb^]STaT SXT FXRWc[X]XT] id\ JTaUPWaT] e^a ST\ 7EPc<Ta( KrWaT]S SPb ^aST]c[XRWT

JTaUPWaT] bcP]SPaSXbXTac d]S aT[PcXe Z[Pa STx]XTac Xbc& x]ST] bXRW X] ST] FXRWc[X]XT] YTS^RW

ZTX]T 7TbcX\\d]VT] id ST] e^ab^aV[XRWT] BPbb]PW\T]( :]cb_aTRWT]S Ur[[c PdRW SXT

EaPgXb STb 7EPc<Ta X\ 7TaTXRW STb e^ab^aV[XRWT] FTRWcbbRWdciTb WTcTa^VT] Pdb( 9XTb

eTaP]bRWPd[XRWcT STa FTUTaT]c \XccT[b TX]XVTa 7TXb_XT[T(

>\ ;P[[ QTitV[XRW STb KXaZbc^vb 9a^b_XaT]^] #G,*+-N**+5 l6]cXQPQh_X[[Tm& .6N+0*),*+-&

bXR" ,*+.& ,3 v($ SPdTacT SPb BPbb]PW\TeTaUPWaT] e^a ST\ 7EPc<Ta ca^ci STa

W^RWVaPSXVT] cTRW]XbRWT] @^\_[TgXcrc fT]XVTa P[b SaTX B^]PcT& SP ZTX] ifTXcTa

GRWaXUcT]fTRWbT[ P]VT^aS]Tc fdaST d]S bcPccSTbbT] SXaTZc SXT JTaWP]S[d]V X]Z[dbXeT

\t]S[XRWT\ ;PRWaXRWcTaU^ad\ bcPccUP]S( 9Ta :]cbRWTXS l@P[c\X[RWbRWrd\Tam #G,*+.N**0&

bXR" ,*+/& +11 v($ fdaST X] TX]T\ PdbbRW[XTbb[XRW bRWaXUc[XRWT] JTaUPWaT] \Xc S^__T[cT\

GRWaXUcT]fTRWbT[ Ta[TSXVc d]S SPdTacT \TWa P[b . B^]PcT( :b UP]S fTSTa TX]T

JTaWP]S[d]V bcPcc ]^RW fdaST TX] ;PRWaXRWcTae^cd\ PQVTVTQT]( >\ Ea^iTbb QTitV[XRW

9d]bcPQidVbWPdQT] #G,*+-N **0$ fdaST b^SP]] TX] TX]UPRWTa GRWaXUcT]fTRWbT[ \Xc

GcT[[d]V]PW\T QTXSTa EPacTXT] SdaRWVTUtWac& f^aPdU SPb <TaXRWc X]]TaWP[Q SaTXTa

B^]PcT bTXc :X]aTXRWd]V STb BPbb]PW\T]VTbdRWb ^W]T JTaWP]S[d]V d]S ^W]T

;PRWaXRWcTae^cd\ dacTX[cT( >\ ;P[[ QTitV[XRW STb KXaZbc^vb :b^\T_aPi^[ #G,*+-N**.$

UP]ST] ST\VTVT]tQTa ifTX e^[[T GRWaXUcT]fTRWbT[ bcPcc( CPRW \TWaTaT] fTXcTaT]

GcT[[d]V]PW\T] STa EPacTXT] fdaST SPb IacTX[ SP]] ]PRW TX]Ta 9PdTa e^] RP( TX]T\ ?PWa

VTUr[[c(

>\ ;^[VT]ST] VX]V 7F:B> PdbUtWa[XRW PdU SPb JTaUPWaT] l9T]cP[Ta FTcT]cX^]bbRWdcim

#G,*+/N**+& bXR" ,*+/& /30 v($ TX]& X] fT[RWT\ PdU <ad]S[PVT TX]Tb EPcT]cb

bd_Ta_a^eXb^aXbRWT BPbb]PW\T] QTP]caPVc fdaST]( >]]TaWP[Q e^] +. HPVT] dacTX[cT SPb

<TaXRWc X] 9aTXTaQTbTcid]V \Xc ifTX cTRW]XbRWT] FXRWcTa] tQTa SPb BPbb]PW\TQTVTWaT](

9Pb <TaXRWc UtWacT QTitV[XRW STa 6]U^aSTad]VT] id\ :a[Pbb bd_Ta_a^eXb^aXbRWTa

BPbb]PW\T] Pdb4 lKXaS TX]T BPbb]PW\T X\ GX]]T e^] 6ac( ,0/ MED bd_Ta_a^eXb^aXbRW

QTP]caPVc& b^ Xbc SPb <TaXRWc VTWP[cT]& \Xc J^abXRWc e^aidVTWT]& d\ fT]] X\\Ta \sV[XRW

id eTa\TXST]& TX]T BPbb]PW\T id Ta[PbbT]& SXT SPb <TaXRWc& WrccT Tb e^a ST\ :a[Pbb STa

BPbb]PW\T SXT <TVT]bTXcT P]VTWsac& ]XRWc Ta[PbbT] WrccTm( 9Ta FTUTaT]c UtWacT Pdb& SPbb

SPb <TaXRWc X] TX]Ta b^[RWT] GXcdPcX^] X] VTfXbbT\ I\UP]V e^] 6\cTb fTVT] \sV[XRWT

<TVT]PaVd\T]cT STa 7TZ[PVcT] P]cXiX_XTaT] d]S PdU XWaT GcXRWWP[cXVZTXc WX] tQTa_atUT]

\tbbT(

>\ QTbPVcT] ;P[[ fPaT] SXT bd_Ta_a^eXb^aXbRWT] BPbb]PW\T] PdU STa <ad]S[PVT TX]Tb

bRWfTXiTaXbRWT] EPcT]cb QTP]caPVc f^aST]& fT[RWTb Pdb TX]Ta X]cTa]PcX^]P[T] 6]\T[Sd]V

WTae^aVTVP]VT] fPa( ;ta SXT :acTX[d]V X] STa GRWfTXi TaU^[Vc ZTX]T EatUd]V PdU CTdWTXc

d]S Tax]STaXbRWT HrcXVZTXc( <T\rbb ST] :afrVd]VT] STb <TaXRWcb SPaU QTX STa

7TdacTX[d]V STb bd_Ta_a^eXb^aXbRWT] BPbb]PW\TQTVTWaT]b ]XRWc TX]UPRW e^] STa

FTRWcbQTbcr]SXVZTXc STb EPcT]cb PdbVTVP]VT] fTaST]( JXT[\TWa bX]S fTXcTaT CPRWfTXbT

fXT QTXb_XT[bfTXbT TX] P\c[XRWTa FTRWTaRWTQTaXRWc ^STa TX] e^a[rdxVTa X]cTa]PcX^]P[Ta

EatUQTaXRWc \Xc =X]fTXb PdU SXT EPcT]cUrWXVZTXc TaU^aSTa[XRW( @^]ZaTc [PV TX] e^a[rdxVTa

X]cTa]PcX^]P[Ta EatUQTaXRWc [Seite 489] e^a& fT[RWTa bXRW YTS^RW ]TVPcXe ida EPcT]cUrWXVZTXc

rdbbTacT( 9Pb <TaXRWc ZP\ STbWP[Q id\ :aVTQ]Xb& STa <TbdRWbcT[[Ta \tbbT X] TX]T\

b^[RWT] ;P[[ V[PdQWPUc \PRWT]& SPbb ST]]^RW CTdWTXc d]S Tax]STaXbRWT HrcXVZTXc

e^a[XTVT](

MdbP\\T]UPbbT]S WXT[c 7F:B> UTbc& SPbb X\ JTaUPWaT] d\ e^ab^aV[XRWT BPbb]PW\T] bTWa

d]cTabRWXTS[XRWT =P]SWPQd]VT] WTaabRWT]( G^ Zs]]T] SXT JTaUPWaT] ifXbRWT] ifTX

B^]PcT] d]S TX]T\ ?PWa SPdTa] d]S bXT Zs]]T] Vad]Sbrci[XRW \Xc ^STa ^W]T ifTXcT]

GRWaXUcT]fTRWbT[ b^fXT \Xc ^STa ^W]T JTaWP]S[d]V SdaRWVTUtWac fTaST](

7TitV[XRW STa aTRWc[XRWT] <ad]S[PVT] [TVcT STa FTUTaT]c SPa& SPbb SXT 7PbXb STa

e^ab^aV[XRWT] BPbb]PW\T] SPb ^aST]c[XRWT JTaUPWaT] SPabcT[[c( 9T\]PRW aXRWcT] bXRW

br\c[XRWT FTVT[] ]PRW 6ac( ,+3 v( MED& b^fTXc bXT ]XRWc b_TiXxbRW Uta ST] e^ab^aV[XRWT]

FTRWcbbRWdci VTaTVT[c bX]S( :X] ifTXcTa GRWaXUcT]fTRWbT[ b^fXT SXT

>]bcadZcX^]beTaWP]S[d]V bX]S b^\Xc T]cb_aTRWT]S 6ac( ,,/ MED d]S 6ac( ,,0 MED ^_cX^]P[(

MfX]VT]S bX]S VT\rbb ST] J^abRWaXUcT] id\ bd\\PaXbRWT] JTaUPWaT]& fT[RWTb Uta SXT



e^ab^aV[XRWT] BPbb]PW\T] VT\rbb 6ac( ,.2 [Xc( S MED 6]fT]Sd]V x]STc& TX]iXV TX]

TX][TXcT]STb <TbdRW #6ac( ,/, MED$ d]S STa :]cbRWTXS #6ac( ,/0 MED$( 9XT JTaWP]S[d]V d]S

TX]T BPbb]PW\TP]cf^ac bX]S WX]VTVT] fXTSTad\ ^_cX^]P[( 9XT J^abRWaXUcT] QTitV[XRW

e^ab^aV[XRWTa BPbb]PW\T] X] 6ac( ,0+ v( MED UtVT] ST] VT]P]]cT] 7TbcX\\d]VT] ]XRWcb

WX]id( 7F:B> ZP\ X]bVTbP\c id\ GRW[dbb& SPbb SXT VTbTci[XRWT] C^a\T] STa MED STa

JTaUPWaT]b[TXcd]V X\ BPbb]PW\TeTaUPWaT] TX]T] Va^bbT] G_XT[aPd\ idVTbcTWT]( >]

SXTbT\ MdbP\\T]WP]V UaPVT bXRW& ^Q TX]T W^\^VT]TaT EaPgXb P]idbcaTQT] ^STa ^Q SXTbTa

;aTXaPd\ Uta SPb <TaXRWc d]S SXT EPacTXT] VTaPST e^] J^acTX[ bTX( 9Ta FTUTaT]c VPQ id

7TST]ZT]& TX] VTfXbbTa G_XT[aPd\ bTX Uta SXT <TaXRWcT ]^cfT]SXV( ?TS^RW b^[[cT] SPQTX

]XRWc ]da SXT :gcaT\T VT]dcic fTaST]( KTXcTa bTX TX]T JTaWP]S[d]V X\\Ta SP]]

P]VTiTXVc& fT]] SPb <TaXRWc TX]T b^[RWT Uta ]^cfT]SXV TaPRWcTc ^STa bXT e^] QTXST]

EPacTXT] eTa[P]Vc fXaS( :X] 6]caPV TX]Ta EPacTX P[[TX]T VT]tVT YTS^RW ]XRWc(

III. Der nicht leicht wiedergutzumachende Nachteil rechtlicher Natur

7d]STbaXRWcTaX] 9a( @6H=F>C @A:HH ]P]]cT TX][TXcT]S SXT X] 6ac( ,0+ MED UTbcVT[TVcT]

J^aPdbbTcid]VT] Uta SXT 6]^aS]d]V e^ab^aV[XRWTa BPbb]PW\T]& ]r\[XRW SXT

<[PdQWPUc\PRWd]V& SPbb #P$ SXT JTa[Tcid]V TX]Tb 6]b_adRWb \X]STbcT]b id QTUtaRWcT] Xbc

d]S #Q$ STa <TbdRW bcT[[T]ST] EPacTX Pdb STa JTa[Tcid]V lTX] ]XRWc [TXRWc fXTSTa Vdc id

\PRWT]STa CPRWcTX[ Sa^Wcm( 9XT FTUTaT]cX] bcT[[cT b^SP]] TX]T I]VT]PdXVZTXc X] XWaT\

FTUTaPcbcXcT[ UTbc( G^ ftaST] e^ab^aV[XRWT BPbb]PW\T] X] P[[Ta FTVT[ ]XRWc X] TX]T\

TXVT]bcr]SXVT] JTaUPWaT] TaVTWT] d]S ST\T]cb_aTRWT]S PdRW ]XRWc \Xc TX]T\

:]ST]cbRWTXS X\ GX]]T e^] 6ac( 3* 7<< PQbRW[XTbbT]( <TVT] bT[Qbcr]SXV Tasv]TcT

MfXbRWT]T]cbRWTXST Zs]]T 7TbRWfTaST QTX\ 7<Ta PQTa ]da SP]] TaW^QT] fTaST]& fT]]

STa MfXbRWT]T]cbRWTXS X\ GX]]T e^] 6ac( 3- 6Qb( + [Xc( P 7<< TX]T] lnicht fXTSTa Vdc id

\PRWT]ST] CPRWcTX[m QTfXaZc( >] XWaT\ FTUTaPc id Ta[rdcTa] bTX ST\]PRW SXT EaPgXb STb

7<Ta id\ l]XRWc fXTSTa Vdc id \PRWT]ST] CPRWcTX[ aTRWc[XRWTa CPcdam X\ GX]]T e^] 6ac(

3- 6Qb( + [Xc( P 7<<& fT[RWTa Tb ST\ 7<Ta Ta[PdQc& PdU SXT 7TbRWfTaST VTVT] TX]T]

MfXbRWT]T]cbRWTXS TX]idcaTcT](

9Ta TaU^aSTa[XRWT CPRWcTX[ Uta SXT 7TbRWfTaST VTVT] bT[Qbcr]SXVT MfXbRWT]T]cbRWTXST Xbc

\Xc ST] CPRWcTX[T] V[TXRWidbTciT]& fT[RWT d]PQWr]VXV e^\ 6dbVP]V STb JTaUPWaT]b X]

STa =Pd_cbPRWT QTbcTWT] Q[TXQT]( EaPZcXbRW fXRWcXV Xbc STbWP[Q& fT[RWT CPRWcTX[T STa

7TbRWfTaST UtWaT]ST] EPacTX PdRW SP]] eTaQ[TXQT]& fT]] bXT X\ =Pd_ceTaUPWaT]

e^[[bcr]SXV ^QbXTVc( 9XTbT CPRWcTX[T& fT[RWT Sa^WT] \tbbT]& SP\Xc 7TbRWfTaST] VTVT]

:]cbRWTXST tQTa e^ab^aV[XRWT BPbb]PW\T] Uta SXT 9PdTa STb =Pd_ceTaUPWaT]b tQTaWPd_c

id[rbbXV bX]S& fTaST] e^\ 7<Ta TXVT]bcr]SXV d]S T]VTa STx]XTac P[b SXT CPRWcTX[T ]PRW

6ac( ,0+ MED(

I]cTa ST\ P[cT] D< fPa SXT bcPPcbaTRWc[XRWT 7TbRWfTaST VTVT] bT[Qbcr]SXV Tasv]TcT J^a'

^STa MfXbRWT]T]cbRWTXST fTVT] JTa[Tcid]V eTaUPbbd]Vb\rbbXVTa FTRWcT X] STa FTVT[ ]da

id[rbbXV& fT]] bXT TX]T] ]XRWc fXTSTaVdcid\PRWT]ST] CPRWcTX[ QTfXaZT] Z^]]cT] #6ac( 21

6Qb( , D<$( 9XT Qd]STbVTaXRWc[XRWT FTRWcb_aTRWd]V id SXTbTa C^a\ eTa[P]VcT TX]T]

CPRWcTX[ aTRWc[XRWTa CPcda( @A:HH fXTb SPQTX SPaPdU WX]& SPbb VT\rbb 7^cbRWPUc id\ 7<< SXT

SXTbQTitV[XRWT EaPgXb Uta SPb 7<< tQTa]^\\T] fTaST] b^[[cT(

6[b 6dbVP]Vb_d]Zc VX[c& SPbb TX] CPRWcTX[ aTRWc[XRWTa CPcda ]da e^a[XTVc& fT]] Ta bXRW

PdRW \Xc TX]T\ b_rcTaT] Vt]bcXVT] :]ST]cbRWTXS ]XRWc ^STa ]XRWc Vr]i[XRW QTbTXcXVT]

[rbbc& S(W(& fT]] Ta d]PQWr]VXV e^\ 6dbVP]V STb JTaUPWaT]b X] STa =Pd_cbPRWT QTbcTWT]

Q[TXQc( 9PQTX VT]tVc SXT Q[^bbT BsV[XRWZTXc TX]Tb ]XRWc fXTSTaVdcid\PRWT]ST] CPRWcTX[b

aTRWc[XRWTa CPcda& f^WX]VTVT] aTX] cPcbrRW[XRWT CPRWcTX[T #fXT TcfP SXT

JTaUPWaT]beTa[r]VTad]V ^STa 'eTacTdTad]V$ ]XRWc PdbaTXRWT]( KrWaT]S SPb

=Pd_cPdVT]\TaZ QTX STa SXTbQTitV[XRWT] 7TdacTX[d]V X\ FPW\T] STa bcPPcbaTRWc[XRWT]

7TbRWfTaST d]cTa ST\ D< PdU STa I]cTabRWTXSd]V ifXbRWT] aTRWc[XRWT\ d]S Q[^bb

cPcbrRW[XRWT\ CPRWcTX[ [PV& Xbc d]cTa ST\ 7<< SXT ;aPVT X] ST] J^aSTaVad]S VTcaTcT]&

fT[RWT CPRWcTX[T QTbcTWT] Q[TXQT]& PdRW fT]] SPb JTaUPWaT] X]bVTbP\c idVd]bcT] STa

QTca^vT]T] ETab^] PdbVTWc( 9PQTX SPaU STa QTca^vT]T] EPacTX PdRW ]XRWc id\dcQPa bTX]&

SXT frWaT]S STb JTaUPWaT]b Ta[XccT]T] CPRWcTX[T Tabc \Xc ST\ ^STa X\ 6]bRW[dbb P] ST]

:]cbRWTXS X] STa =Pd_cbPRWT P]idUTRWcT]( @A:HH eTafXTb QTitV[XRW SXTbTa EaPgXb [Seite 490]



r]STad]V PdU 7<: +-1 >>> -,. #:( +(+$& X] fT[RWT\ UTbcVTWP[cT] fdaST& SPbb X\ FPW\T] STa

bcPPcbaTRWc[XRWT] 7TbRWfTaST STa U^a\T[['aTRWc[XRWT CPRWcTX[ VT]tVcT& SP P]VTU^RWcT]T

:]cbRWTXST ]XRWc STa JTaUPbbd]VbZ^]ca^[[T T]ci^VT] fTaST] b^[[cT]( I]cTa ST\ 7<< \dbb

YTS^RW QTVat]STc fTaST]& fT[RWT Z^]ZaTcT] CPRWcTX[T ^W]T 6]^aS]d]V e^ab^aV[XRWTa

BPbb]PW\T Sa^WT] d]S X]fXTUTa] bXT tQTa TX]T] P[[Ur[[XVT] Vt]bcXVT] :]cbRWTXS X] STa

=Pd_cbPRWT WX]PdbfXaZT] b^[[T](

>\ ;^[VT]ST] VX]V SXT FTUTaT]cX] b_TiXT[[ PdU ST] 7TaTXRW STb >\\PcTaXP[VtcTaaTRWcb TX](

>] SXTbT\ VTWc Tb X] STa FTVT[ QTX e^ab^aV[XRWT] BPbb]PW\T] d\ JTaQ^cT& QTbcX\\cT

P]VTQ[XRW X\\PcTaXP[VtcTaeTa[TciT]ST KPaT] id eTacaTXQT]( KXaS SXT e^ab^aV[XRWT

BPbb]PW\T eTafTXVTac& Sa^Wc QXb id TX]T\ P[[Ur[[XV VdcWTXbbT]ST] :]SdacTX[ TX]T

I\bPciTX]QdbbT PdUbTXcT] STb <TbdRWbcT[[Tab& SP SXT eTa[TciT]ST KPaT X] STa FTVT[

fTXcTaWX] eTacaXTQT] fXaS( I\VTZTWac Ta[TXSTc STa <TbdRWbVTV]Ta QTX <dcWTXbbd]V STb

e^ab^aV[XRWT] JTaQ^cb TX]T I\bPciTX]QdbbT frWaT]S STb JTaUPWaT]b d]S \dbb P[[T]UP[[b

SXT DaVP]XbPcX^] eTar]STa]& PdRW fT]] Ta b_rcTa ^QbXTVc(

9PQTX fTXbc @A:HH SPaPdU WX]& SPbb SXT TabcT iXeX[aTRWc[XRWT 6QcTX[d]V STb 7<Ta

Vad]Sbrci[XRW SPe^] PdbVTWc& SPbb TX] ]XRWc fXTSTaVdcid\PRWT]STa CPRWcTX[ aTRWc[XRWTa

CPcda UTW[c& fT]] GRWPST]TabPci e^] STa <TVT]_PacTX eTa[P]Vc fTaST] ZP]]( Cda

Pdb]PW\bfTXbT fXaS TX] ]XRWc fXTSTaVdcid\PRWT]STa CPRWcTX[ STa d]cTa[XTVT]ST] EPacTX

SdaRW SXT 6]^aS]d]V ^STa JTafTXVTad]V TX]Ta e^ab^aV[XRWT] BPbb]PW\T QTYPWc( 9XTb

fT]] P]id]TW\T] Xbc& SPbb TX] GRWPST] TX]caTcT] fXaS& STa SPb \Xc TX]T\ GcaTXceTaUPWaT]

=X]id]TW\T]ST tQTabcTXVc& PQTa V[TXRWiTXcXV e^aPdbidbTWT] Xbc& SPbb ST\ 7Tca^vT]T] STa

CPRWfTXb SXTbTb GRWPST]b ]XRWc \sV[XRW bTX] fXaS( G^ fdaST X] ST] :]cbRWTXST]

lCTb_aTbb^ >>m #.6N-0),*+,& bXR" ,*+,& 0,1 v($ d]S SPaPdU VTbctcic X] lCTb_aTbb^ >>>m #+-3 >>>

20& bXR" ,*+-& -+* v( :( +(,$ TX] ]XRWc fXTSTaVdcid\PRWT]STa CPRWcTX[ aTRWc[XRWTa CPcda

QTYPWc& P[b ST\ YTfTX[XVT] 7TbRWfTaSTUtWaTa STa :X]caXcc X] ST] BPaZc eTafTWac fdaST(

9Pb 7<Ta ZP\ id\ GRW[dbb& SPbb X] SXTbTa GXcdPcX^] TX] GRWPST] _aPZcXbRW ]XRWc

QTiXvTaQPa ^STa PQbRWrciQPa fraT d]S SP\Xc Uta ST] Ta[XccT]T] GRWPST] ZTX] :abPci

TaWr[c[XRW fraT( 6]STab eTaWXT[c Tb bXRW X\ ;P[[ l7TaVbcTXVT] X\ ;[PRW[P]Sm #.6N/2/),*+.&

bXR" ,*+/& +1/ v($& QTX fT[RWT\ TX]T\ 6dc^a e^ab^aV[XRW eTaQ^cT] f^aST] fPa& bTX] 7dRW

id eTaZPdUT] ^STa STa pvT]c[XRWZTXc e^aidbcT[[T]( 9XT Ĵ aX]bcP]i WPccT P[b V[PdQWPUc

P]VTbTWT]& SPbb STa 6dc^a VP]iT HTgccTX[T Pdb TX]T\ KTaZ STb <TbdRWbcT[[Tab

PQVTbRWaXTQT] WPccT d]S STbWP[Q SPb JTaQ^c PdbVTb_a^RWT]( 9Pb 7<Ta caPc PdU SXT SPVTVT]

TaW^QT]T 7TbRWfTaST STb 6dc^ab d]S bTX]Tb JTa[PVb ]XRWc TX]& \Xc STa 7TVat]Sd]V& TX]T

GRWPST]TabPciU^aSTad]V VTVT] ST] <TbdRWbcT[[Ta fraT \sV[XRW d]S id\dcQPa& fT]] STa

7TbRWfTaSTUtWaTa X\ =Pd_c_a^iTbb ^QbXTVT] d]S bXRW SP\Xc SXT VTVT] XW] P]VT^aS]TcT

e^ab^aV[XRWT BPbb]PW\T P[b d]QTaTRWcXVc TafTXbT] b^[[cT( 9Ta GRWPST]& fT[RWTa SdaRW

ST] \dc\Pbb[XRW T]cVP]VT]T] <TfX]] Pdb ST\ JTaZPdU STb 7dRWTb T]cbcTWT] ftaST&

[XTbbT bXRW PQbRWrciT]( 7TitV[XRW STb id QTUtaRWcT]ST] FT_dcPcX^]bbRWPST]b STb

7TbRWfTaSTUtWaTab QTYPWcT SPb 7<Ta ifPa STbbT] CPcda P[b aTRWc[XRWTa CPRWcTX[& eTacaPc

YTS^RW SXT 6]bXRWc& SPbb bXRW SXTbTa SdaRW VTTXV]TcT EdQ[XZPcX^]b\Pbb]PW\T] QTbTXcXVT]

[XTbbT(

IV. Anspruch auf vorsorgliche Feststellung?

96C>oA: KqH=F>8='B:L:F& FXRWcTaX] P\ =<Ta 7Ta]& QTUPbbcT bXRW X] XWaT\ Ĵ acaPV

TX]VTWT]S \Xc STa ;aPVT& ^Q Tb X\ FPW\T] e^] e^ab^aV[XRWT] BPbb]PW\T] \sV[XRW Xbc&

TX]T e^ab^aV[XRWT ;TbcbcT[[d]V id eTa[P]VT](

9XT FTUTaXTaT]ST fXTb id]rRWbc SPaPdU WX]& SPbb ]TQT] ST] 7TbcX\\d]VT] X] ST]

X\\PcTaXP[VtcTaaTRWc[XRWT] G_TiXP[VTbTciT] ]PRW BPbbVPQT STa <T]TaP[Z[PdbT[ X] 6ac(

,0, MED YTST VTaXRWc[XRWT 6]^aS]d]V <TVT]bcP]S TX]Ta e^ab^aV[XRWT] BPbb]PW\T bTX]

ZP]]& SXT VTTXV]Tc Xbc& ST] Sa^WT]ST] CPRWcTX[ PQidfT]ST]( :aUPbbc fTaST] ST\]PRW

X]bQTb^]STaT TX] JTaQ^c& SXT 6]^aS]d]V ida 7TbTXcXVd]V TX]Tb aTRWcbfXSaXVT] MdbcP]STb&

SXT 6]fTXbd]V P] TX]T FTVXbcTaQTWsaST ^STa P] TX]T SaXccT ETab^]& TX]T GPRW[TXbcd]V ^STa

SXT ATXbcd]V TX]Ta <T[SiPW[d]V X] ST] e^\ <TbTci QTbcX\\cT] ;r[[T](



KqH=F>8='B:L:F bcT[[cT UTbc& SPbb X\ FPW\T] STa ;TbcbcT[[d]VbZ[PVT ZTX]T e^ab^aV[XRWT]

BPbb]PW\T] ida JTaUtVd]V bcTWT] d]S bcT[[cT SXT ;aPVT& ^Q tQTaWPd_c TX] 7TStaU]Xb ]PRW

TX]Ta e^ab^aV[XRWT] ;TbcbcT[[d]V QTbcTWc( 9P PdRW TX]T aTX] e^ab^aV[XRWT ;TbcbcT[[d]V

X]SXaTZc PdU TX]T T]SVt[cXVT @[rad]V PQiXT[T] ftaST d]S SXTbT SP\Xc tQTa SPb MXT[ STb

e^ab^aV[XRWT] FTRWcbbRWdciTb WX]PdbbRWXTbbT] ftaST& eTa]TX]c bXT TX] b^[RWTb 7TStaU]Xb(

MdST\ ftaST QTX TX]Ta ;TbcbcT[[d]VbP]^aS]d]V aTVT[\rbbXV SXT 9aX]V[XRWZTXc UTW[T](

KTXcTa fXS\TcT bXRW SXT FTUTaT]cX] ST\ I\UP]V STa FTRWcbtQTa_atUd]V X\ e^ab^aV[XRWT]

FTRWcbbRWdci( KqH=F>8='B:L:F fXTb SPaPdU WX]& SPbb SPb BPbb]PW\TeTaUPWaT] TX] aPbRWTb

JTaUPWaT] bTX] b^[[ d]S TX]T <[PdQWPUc\PRWd]V SPWTa VT]tVc( <ad]Sbrci[XRW \dbb b^\Xc

STa d\ e^ab^aV[XRWT BPbb]PW\T] :abdRWT]ST V[PdQWPUc \PRWT]& SPbb bTX]T 6]b_atRWT

^STa FTRWcT TX]T\ CPRWcTX[ PdbVTbTcic bX]S ^STa bTX] Zs]]cT] d]S SPbb Tb bXRW SPQTX d\

TX]T] ]da bRWfTa fXTSTaVdcid\PRWT]ST] CPRWcTX[ WP]ST[c( 9Ta FXRWcTa ]X\\c SPQTX TX]T

E[PdbXQX[Xcrcb_atUd]V e^a #\Xc JTafTXb PdU lCTb_aTbb^ >>>m& 7<: +-3 >>> 20& bXR" ,*+-& -+* v($(

KTXcTa eTafXTb SXT FTUTaXTaT]ST PdU SXT ATWaT& fT[RWT SPe^] PdbVTWc& SPbb SXT

FTRWcbx]Sd]V X\ 7TaTXRW STa e^ab^aV[XRWT] BPbb]PW\T] P[b ;^[VT STa iTXc [Seite 491] [XRW

[X\XcXTacT] 7TSX]Vd]VT] bd\\PaXbRWTa TaU^[Vc P[b X\ ^aST]c[XRWT] JTaUPWaT]( ?TS^RW

WPQT SPb <TaXRWc SXT aTRWc[XRWT 7TVat]STcWTXc \Xc P[[Ta ST] I\bcr]ST] ]PRW \sV[XRWT]

G^aVUP[c e^aid]TW\T]& SP\Xc e^] TX]Ta PSr`dPcT] EatUd]V PdbVTVP]VT] fTaST] Zs]]T(

CPRW 7Tb_aTRWd]V SaTXTa :]cbRWTXST STb =<Ta 7Ta] ZP\ KqH=F>8='B:L:F id\ ;PiXc& SPbb

e^ab^aV[XRWT BPbb]PW\T] QTX I]cTa[Pbbd]Vb' d]S 7TbTXcXVd]VbQTVTWaT] X\ MT]cad\

bcTWT]( 7TX ;TbcbcT[[d]VbQTVTWaT] QTbcTWc Vad]Sbrci[XRW ZTX] FPd\ Uta e^ab^aV[XRWT

6]^aS]d]VT](

>] STa P]bRW[XTbbT]ST] 9XbZdbbX^] TafrW]cT F>HG8=:F ST] :]cbRWTXS l=XciTbRWdcibRWX[S >>m

#.E(+2-)+33/& bXR" +331& .+. v($& X] fT[RWT\ TX] Md[XTUTaTa STa 6dc^\^QX[X]SdbcaXT e^]

TX]T\ >]WPQTa TX]Tb :I'EPcT]cb Uta TX]T] =XciTbRWdcibRWX[S fTVT] P]VTQ[XRWTa

EPcT]ceTa[Tcid]V eTafPa]c fdaST( >] STa ;^[VT TaW^Q STa Md[XTUTaTa P\ =<Ta STb @P]c^]b

Gc( <P[[T] #e^a 7TbcTWT] STb 7EPc<Ta$ @[PVT PdU ;TbcbcT[[d]V& SPbb SXT =TabcT[[d]V d]S STa

JTacaXTQ bTX]Ta GRWdcibRWX[STa SPb EPcT]c STb EPcT]cX]WPQTab ]XRWc eTa[TciT( MdST\ bTX

ST\ EPcT]cX]WPQTa id eTaQXTcT]& T]cb_aTRWT]ST 7TWPd_cd]VT] PdUidbcT[[T]( 9PQTX bctcicT

bXRW STa Md[XTUTaTa X]bQTb^]STaT PdU 6ac( - [Xc( P IK<( F>HG8=:F fPaU SPQTX SXT ;aPVT PdU& ^Q

TX] XST]cXbRWTb FTRWcbQTVTWaT] QTX\ 7EPc<Ta TaU^[VaTXRW QTP]caPVc fTaST] Zs]]T( 6db

ST\ EdQ[XZd\ VPQ X]bQTb^]STaT G8=K:>M:F id QTST]ZT]& SPbb SXT ;aPVT STa Mdbcr]SXVZTXc

STb 7EPc<Ta X] b^[RWT] ;r[[T] UaPV[XRW bTX& SP S^V\PcXbRW TX] IK<'6]b_adRW e^a[XTVT(

V. Sicherheitsleistung und «Realvollstreckung»

9Ta TabcT HTX[ STb 7TXcaPVb e^] 9a( B:>CF69 J:HH:F& JXiT_arbXST]c STb =<Ta STb @P]c^]b

6PaVPd& WP]ST[cT e^] STa GXRWTaWTXcb[TXbcd]V X\ FPW\T] e^ab^aV[XRWTa BPbb]PW\T]( >]

6ac( ,0. 6Qb( + d]S ,0/ 6Qb( - MED aTVT[c SPb <TbTci SXT Ĵ aPdbbTcid]VT] Uta TX]T

GXRWTaWTXcb[TXbcd]V X\ ;P[[T e^] e^ab^aV[XRWT] Qif( bd_Ta_a^eXb^aXbRWT] BPbb]PW\T](

9T\]PRW ZP]] SPb <TaXRWc SXT 6]^aS]d]V e^ab^aV[XRWTa BPbb]PW\T] e^] STa ATXbcd]V

TX]Ta GXRWTaWTXc SdaRW SXT VTbdRWbcT[[T]ST EPacTX PQWr]VXV \PRWT]& fT]] TX] GRWPST]

Uta SXT <TVT]_PacTX id QTUtaRWcT] Xbc( 9Ta FTUTaT]c UtWacT Pdb& Tb QTbcTWT X] ATWaT d]S

FTRWcb_aTRWd]V fTXcVTWT]S :X]XVZTXc& SPbb SXT GXRWTaWTXcb[TXbcd]V P]caPVbQTStaUcXV Xbc(

:X]T 6db]PW\T QTbcTWc QTX bd_Ta_a^eXb^aXbRW Ta[PbbT]T] BPbb]PW\T]( 9^ac WPc STa

FXRWcTa SXT PdbSatRZ[XRWT @^\_TcT]i& SXT GXRWTaWTXcb[TXbcd]V e^] 6\cTb fTVT]

P]id^aS]T](

<T\rbb J:HH:F Xbc QTX STa 7TaTRW]d]V STa GXRWTaWTXcb[TXbcd]V e^\ _^cT]iXT[[T] GRWPST]&

fT[RWTa e^\ <TbdRWbVTV]Ta V[PdQWPUc id \PRWT] Xbc& PdbidVTWT]( 7TatRZbXRWcXVc fTaST]

PdRW SXT Ea^iTbbZ^bcT] STb BPbb]PW\TeTaUPWaT]b( :X]T 6]_Pbbd]V STa

GXRWTaWTXcb[TXbcd]V P] eTar]STacT JTaWr[c]XbbT Xbc SPQTX YTSTaiTXc \sV[XRW( 9P Tb d\ TX]T

GRWrcid]V STb _^cT]iXT[[T] GRWPST]b VTWc& PaQTXcT] AXcTaPcda d]S EaPgXb \Xc

eTabRWXTST]T] ;P[[ZPcTV^aXT]( 9T\]PRW Xbc X] fT]XVTa QTSTdcT]ST] ;r[[T] TX]T

GXRWTaWTXcb[TXbcd]V ifXbRWT] 8=; +**** QXb 8=; /**** d]S X] QTSTdcT]STaT] ;r[[T] TX]T

b^[RWT ifXbRWT] 8=; /**** QXb 8=; +***** Pdbidb_aTRWT]( 9Ta FTUTaT]c fXTb X\



;^[VT]ST] SPaPdU WX]& Ta WPQT QXbWTa QTX e^ab^aV[XRWT] BPbb]PW\T] X\ BPaZT]aTRWc

GXRWTaWTXcb[TXbcd]VT] tQTa 8=; /**** d]S 8=; +***** UTbcVTbTcic(

J:HH:F VXQc id QTST]ZT]& SPbb Tb bXRW QTX STa 7TP]caPVd]V TX]Ta GXRWTaWTXcb[TXbcd]V PdRW

d\ TX] cPZcXbRWTb BXccT[ STb <TbdRWbVTV]Tab WP]ST[] ZP]]( :X]TabTXcb ZP]] STa

BPbb]PW\TT]cbRWTXS TaWTQ[XRW WX]PdbVTisVTac fTaST]( G^ ZP]] STa <TbdRWbcT[[Ta ]PRW

STa <TbdRWbP]cf^ac \Xc T]cb_aTRWT]ST\ 6]caPV ifTRZb <TfrWad]V STb aTRWc[XRWT]

<TWsab SPid GcT[[d]V ]TW\T]( KTXcTa ZP]] STa <TbdRWbVTV]Ta X\ FPW\T] STb

d]QTSX]VcT] FT_[XZaTRWcb b^SP]] Ta]Tdc TX]T bRWaXUc[XRWT :X]VPQT ida GcT[[d]V]PW\T STb

<TbdRWbVTV]Tab TabcPccT]( 6]STaTabTXcb ZP]] SXT BPbb]PW\T PdRW VTbP\cWPUc

PQVTfT]STc fTaST]( 9XTb fT]] STa <TbdRWbVTV]Ta x]P]iXT[[ bRWfPRW ^STa \XccT[[^b Xbc(

9T]] fXaS SXT P]VT^aS]TcT GXRWTaWTXc ]XRWc VT[TXbcTc& Ur[[c SXT e^ab^aV[XRWT BPbb]PW\T

SPWX] Qif( fXaS VPa ]XRWc Tabc P]VT^aS]Tc(

>\ ifTXcT] HWT\T]Q[^RZ fXS\TcT bXRW J:HH:F STa FTP[e^[[bcaTRZd]V ]PRW 6ac( -.- v( MED

b_TiXT[[ X\ 7TaTXRW STa e^ab^aV[XRWT] BPbb]PW\T] d]S \PRWcT idTabc TX]T QTVaXwXRWT

I]cTabRWTXSd]V( 9XaTZcT Ĵ [[bcaTRZd]Vb\Pbb]PW\T] VaTXUT] d]\XccT[QPa X] SXT G_WraT

STb I]cTa[TVT]T] TX]( 9PQTX bcTWT] GPRWT]cbRWTXST X\ J^aSTaVad]S& fT[RWT SXT

d]cTa[TVT]T EPacTX id TX]T\ _^bXcXeT] Hd] eTaP][PbbT]( I]cTa[rbbc bXT SXTbTb Hd]& fXaS

d]\XccT[QPaTa MfP]V PdbVTtQc( 6[b SXaTZcT J^[[bcaTRZd]Vb\Pbb]PW\T bXTWc SXT MED SXT

MfP]Vb\Pbb]PW\T b^fXT SXT :abPcie^a]PW\T e^a( APdcTc STa :]cbRWTXS PdU TX]

I]cTa[PbbT] ^STa 9d[ST]& Z^\\T] SXT X]SXaTZcT] Ĵ [[bcaTRZd]Vb\Pbb]PW\T] id\ MdVT(

9TaT] 6]^aS]d]V b^[[ SXT d]cTa[TVT]T EPacTX SPid QaX]VT]& bXRW ST\ VTaXRWc[XRWT]

GPRWT]cbRWTXS id QTdVT]( 9Pb <TaXRWc ZP]] WXTaid TX]T GcaPUP]Sa^Wd]V ]PRW 6ac( ,3,

Gc<7 ^STa TX]T DaS]d]VbQdbbT P]^aS]T](

9Ta FTUTaXTaT]ST UtWacT Pdb& SXT VT]P]]cT I]cTabRWTXSd]V b_XT[T X]bQTb^]STaT QTX STa

;aPVT STa Mdbcr]SXVZTXc TX]T F^[[T( >\ FPW\T] STa SXaTZcT] Ĵ [[bcaTRZd]V Xbc SPb

GPRWVTaXRWc PdRW Uta SXT 6]^aS]d]V STa Z^]ZaTcT] J^[[bcaTRZd]Vb\Pbb]PW\T] idbcr]SXV(

9TbWP[Q x]STc QTX STa SXaTZcT] Ĵ [[bcaTRZd]V ZTX]T n]STad]V STa sac[XRWT]& bPRW[XRWT]

^STa Ud]ZcX^]T[[T] Mdbcr]SXVZTXc ifXbRWT] ST\ :aZT]]c]XbeTaUPWaT] d]S STa 6]^aS]d]V

STa Ĵ [[bcaTRZd]Vb\Pbb]PW\T] bcPcc( =X]VTVT] QTbcX\\c bXRW SXT sac[XRWT Mdbcr]SXV [Seite

492] ZTXc STb J^[[bcaTRZd]VbVTaXRWcb QTX STa X]SXaTZcT] J^[[bcaTRZd]V PdU <ad]S[PVT STa

SaTX 6[cTa]PcXeT] e^] 6ac( --3 MED( 9XT bPRW[XRWT d]S Ud]ZcX^]T[[T Mdbcr]SXVZTXc aXRWcTc

bXRW SPQTX Vad]Sbrci[XRW ]PRW ZP]c^]P[T\ FTRWc( 9XTb VX[c YTS^RW ]XRWc Uta SXT

WP]ST[bVTaXRWc[XRWT Mdbcr]SXVZTXc& fT[RWT PdbbRW[XTbb[XRW d]S ifX]VT]S SdaRW SXT MED

UTbcVT[TVc fXaS( BXc JTafTXb PdU 7<: +.* >>> -// eTacaXcc J:HH:F SXT 6]bXRWc& SPbb

=P]ST[bVTaXRWcT u fXT QXbWTa d]cTa ST] eXTa ZP]c^]P[T] MXeX[_a^iTbb^aS]d]VT] u ]XRWc Uta

SXT X]SXaTZcT J^[[bcaTRZd]V idbcr]SXV bX]S( 7TX e^ab^aV[XRWT] BPbb]PW\T] Zs]]T] QTaTXcb

\Xc ST\ #bd_Ta_a^eXb^aXbRWT]$ <TbdRW u SXaTZcT b^fXT X]SXaTZcT u

J^[[bcaTRZd]Vb\Pbb]PW\T] QTP]caPVc fTaST]( 9Pb Uta SXT 6]^aS]d]V e^ab^aV[XRWTa

BPbb]PW\T] sac[XRW& bPRW[XRW d]S Ud]ZcX^]T[[ idbcr]SXVT <TaXRWc Q[TXQc PQTa PdRW QTX STa

X]SXaTZcT] Ĵ [[bcaTRZd]V STa e^ab^aV[XRWT] BPbb]PW\T] idbcr]SXV(

Md\ GRW[dbb bTcicT bXRW STa FTUTaT]c \Xc STa ;aPVT PdbTX]P]STa& fP]] d]S fT[RWT

J^[[bcaTRZd]Vb\Pbb]PW\T] d]cTa fT[RWT] Ĵ aPdbbTcid]VT] P]id^aS]T] bX]S( Md]rRWbc

WXT[c J:HH:F UTbc& SPbb Tb bTX]Tb :aPRWcT]b bcTcb TX]Tb T]cb_aTRWT]ST] 6]caPVb QTSPaU&

b^f^W[ QTX e^ab^aV[XRWT] P[b PdRW QTX bd_Ta_a^eXb^aXbRWT] BPbb]PW\T]( G^[P]VT SXT

9Xb_^bXcX^]b\PgX\T 6]fT]Sd]V x]STc& bTX ]XRWc TabXRWc[XRW& fTbWP[Q SXT J^[[bcaTRZd]V

e^] 6\cTb fTVT] id TaU^[VT] WPQT( 6] SXT ;^a\d[XTad]V STb J^[[bcaTRZd]VbVTbdRWb bX]S

SXT V[TXRWT] J^aPdbbTcid]VT] id bcT[[T]& fXT bXT PdRW Uta P]STaT FTRWcbQTVTWaT] VT[cT](

J^[[bcaTRZd]VbQTVTWaT] \tbbT] STbWP[Q b^ QTbcX\\c d\bRWaXTQT] bTX]& SPbb bXT QTX

<dcWTXbbd]V id\ 9Xb_^bXcXe TaW^QT] fTaST] Zs]]T]& GRW[XTbb[XRW fXTb J:HH:F SPaPdU WX]&

SPbb Tb SdaRWPdb \sV[XRW Xbc& d]cTabRWXTS[XRWT Ĵ [[bcaTRZd]Vb\Pbb]PW\T] u bTXT] Tb

SXaTZcT ^STa X]SXaTZcT u \XcTX]P]STa id Z^\QX]XTaT](

VI. Prozessmanagement in konkurrierenden Eintragungs-, Widerspruchs- und

Löschungsverfahren am BVGer nach dem Inkrafttreten der Swissness-Gesetzgebung



9a( 96J>9 6G8=B6CC& FXRWcTa P\ 7J<Ta& aTUTaXTacT tQTa _a^iTbbdP[T ;aPVT] X\

MdbP\\T]WP]V \Xc ST\ ]TdT] JTafP[cd]VbeTaUPWaT] id\ AsbRWd]VbP]caPV fTVT]

CXRWcVTQaPdRWb ]PRW 6ac( -/Pu -/R aTeBGRW<& fT[RWTb P\ +( ?P]dPa ,*+1 X] @aPUc caTcT]

fXaS( 9PQTX QT[TdRWcTcT Ta id]rRWbc SPb JTaWr[c]Xb STb AsbRWd]VbeTaUPWaT]b id ST]

tQaXVT] \PaZT]aTRWc[XRWT] JTaUPWaT]( G^ fXaS TX] AsbRWd]VbeTaUPWaT] VTVT] TX]T

BPaZT bXbcXTac& fT]] STa CXRWcVTQaPdRW STabT[QT] BPaZT idV[TXRW e^a TX]T\ MXeX[VTaXRWc

Wr]VXV VT\PRWc fXaS( 9PVTVT] ZP]] TX] KXSTab_adRWbeTaUPWaT] PdUVad]S TX]Tb

Wr]VXVT] AsbRWd]VbeTaUPWaT]b PdbVTbTcic fTaST]& fT]] X\ KXSTab_adRWbeTaUPWaT] SXT

CXRWcVTQaPdRWbTX]aTST TaW^QT] fXaS( 6dbbTaST\ Zs]]T] \TWaTaT AsbRWd]VbP]carVT

b^fXT Z^\_[T\T]craT AsbRWd]Vb' d]S KXSTab_adRWbeTaUPWaT] VTVT] SXTbT[QT BPaZT X]

TX]T\ JTaUPWaT] eTaTX]XVc fTaST](

6G8=B6CC eTaV[XRW idST\ ATVXcX\PcX^]be^aPdbbTcid]VT] Uta SXT <T[cT]S\PRWd]V STb

CXRWcVTQaPdRWb TX]Ta BPaZT X\ AsbRWd]Vb'& KXSTab_adRWb' d]S iXeX[aTRWc[XRWT]

;TbcbcT[[d]VbeTaUPWaT]( G^ Xbc d]\XccT[QPa d]S Pdc^\PcXbRW X] bTX]T] >]WPQTaX]cTaTbbT]

QTca^vT]& fTa P[b KXSTab_adRWbVTV]Ta ST] CXRWcVTQaPdRW STa KXSTab_adRWb\PaZT

TX]fT]STc( 6dRW TX] MXeX[Z[rVTa \dbb TX] \X]X\P[Tb TXVT]Tb >]cTaTbbT SPacd]& fPb QTaTXcb

SP]] id QTYPWT] Xbc& fT]] Ta SdaRW SXT AsbRWd]V bTX] MTXRWT] UaTXTa PdbfrW[T] ZP]](

9Ta AsbRWd]VbP]caPV X\ FPW\T] STb ]Td TX]idUtWaT]ST] AsbRWd]VbeTaUPWaT]b YTS^RW

QTSPaU ZTX]Tb bRWdciftaSXVT] >]cTaTbbTb d]S ZTX]Tb QTb^]STaT] 7Tca^vT]bTX]b(

KTXcTa rdbbTacT bXRW STa FTUTaT]c id ST] \sV[XRWT] 6dbfXaZd]VT] STb b^VT]P]]cT]

HTX[VTQaPdRWb X\ ]TdT] AsbRWd]VbeTaUPWaT]( 9PQTX QXTcT] bXRW eTabRWXTST]T

BsV[XRWZTXcT] P]( I]cTa STa erweiterten Minimallösung, fT[RWT X\

KXSTab_adRWbeTaUPWaT] e^a 7J<Ta 6]fT]Sd]V x]STc& fTaST] SXT DQTaQTVaXvT X] ST\

I\UP]V P[b VTQaPdRWc P]VTbTWT]& P[b bXT STa BPaZc X] ]rRWbcTa MTXc u PdUVad]S STb

QXbWTaXVT] <TQaPdRWb STa BPaZT u TafPacTc( 9PWX]cTa bcTWc SXT >STT& SPbb SXT 7TSX]Vd]V

STb aTRWcbTaWP[cT]ST] BPaZT]VTQaPdRWb ]XRWc ST] eTaVP]VT]T]& b^]STa] ST] Zt]UcXVT]

BPaZc aTVd[XTac( 9Pb ><: eTaU^[Vc YTS^RW X] SXTbT\ FPW\T] TX]T P]STaT >]cTa_aTcPcX^]& QTX

fT[RWTa Tb ST] <TQaPdRW WXbc^aXbRW& P[b^ P[[TX] \Xc 7[XRZ PdU ST] QXbWTaXVT] <TQaPdRW

PQbcaPWXTac& b^SPbb bXRW TX] bTWa T]VTa 6]fT]Sd]VbQTaTXRW d]S \XcWX] TX] b_TiXxbRWTa

7TVaXv TaVTQT] ZP]]( =XTaQTX fPaU 6G8=B6CC SXT ;aPVT PdU& ^Q SPb ><: X\ 7TaTXRW STa

]TdT] AsbRWd]VbeTaUPWaT] QTX TX]T\ HTX[VTQaPdRW e^] 6\cTb fTVT] TX]T

:X]bRWar]Zd]V STb KPaT]' d]S 9XT]bc[TXbcd]VbeTaiTXRW]XbbTb PdU TX]T] T]VTaT] K^ac[Pdc

e^a]TW\T] b^[[( <T\rbb QXbWTaXVTa EaPgXb WPc SPb ><: YTS^RW SPe^] 6QbcP]S VT]^\\T]&

e^] 6\cTb fTVT] TX]T] T]VTaT] K^ac[Pdc STa FTVXbcaXTad]V id frW[T]( G^SP]] QTbcTWc

SXT Maximallösung, f^]PRW YTSTa HTX[VTQaPdRW ST] VP]iT] DQTaQTVaXv [TVXcX\XTac( 9Ta

FTUTaXTaT]ST TafrW]cT bRW[XTbb[XRW PdRW SXT BsV[XRWZTXc TX]Ta Mischlösung Pdb QTXST]

JPaXP]cT]& f^QTX Vad]Sbrci[XRW e^] STa BPgX\P[[sbd]V PdbVTVP]VT] ftaST& SXT

TafTXcTacT BX]X\P[[sbd]V YTS^RW X] YT]T] ;r[[T] 6]fT]Sd]V x]ST] ftaST& X] fT[RWT]

STa 6]caPVbcT[[Ta TX]T fTXcTa VTWT]ST ATVXcX\PcX^] SPa[TVT] ZP]](

Fussnoten:

% FTRWcbP]fr[cX]& AA(B(& MtaXRW(

%% BAPf& MtaXRW(


